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MATTER OF: Westwood P h a r m a c e u t i c a l s  I n c .  

OIOEBT: 

P r o t e s t  a l l e g i n g  d e f i c i e n c y  i n  i n v i t a t i o n  f o r  b i d s  
i s  u n t i m e l y  when f i l e d  a f t e r  b i d  o p e n i n g ,  s i n c e  
GAO B i d  P r o t e s t  P r o c e d u r e s  r e q u i r e  p r o t e s t s  b a s e d  
upon  a l l e g e d  s o l i c i t a t i o n  d e f e c t s  w h i c h  were 
a p p a r e n t  b e f o r e  b i d  o p e n i n g  t o  b e  f i l e d  by t h a t  
t i m e .  

P r o t e s t  o b j e c t i n g  t o  c a n c e l l a t i o n  of i n v i t a t i o n  
f o r  b i d s  n o t  r e c e i v e d  i n  o u r  O f f i c e  w i t h i n  10 
w o r k i n g  d a y s  a f t e r  t h e  p r o t e s t e r  knew o r  s h o u l d  
h a v e  known t h e  b a s i s  o f  t h e  p r o t e s t  is u n t i m e l y  
a n d  w i l l  n o t  be  c o n s i d e r e d .  

A l t h o u g h  t h e  p r o t e s t e r  a l l e g e s  t h a t  i t  d i d  n o t  
know o f  t h e  r e q u i r e m e n t  c o n c e r n i n g  t h e  t i m e  f o r  
f i l i n g  of a G A O  p r o t e s t ,  a n  u n t i m e l y . ' p r o t e s t  may 
n o t  b e  c o n s i d e r e d  b e c a u s e  b i d d e r s  a r e  o n  
c o n s t r u c t i v e  n o t i c e  o f  t h e  r e q u i r e m e n t .  

Westwood P h a r m a c e u t i c a l s  I n c .  (Wes twood)  p r o t e s t s  
i n v i t a t i o n  f o r  b i d s  ( I F B )  M5-34-84 i s s u e d  by t h e  V e t e r a n s  
A d m i n i s t r a t i o n  ( V A ) .  

IFB M5-34-84 is t h e  s u c c e s s o r  t o  IFB M5-56-83 a n d  
c o v e r s  e a c h  of  t h e  f i v e  m e d i c a l  i tems c o v e r e d  by t h e  
o r i g i n a l  I F B .  Westwood o b j e c t s  t o  IFB M5-34-84 o n  t h e  
g r o u n d  t h a t  t h e  s a l i e n t  c h a r a c t e r i s t i c  o f  t h e r a p e u t i c  
e q u i v a l e n c e  t o  t h e  Westwood b r a n d  was d e l e t e d  f r o m  t h e  IFB 
a n d  t h a t  n o  s u b s t i t u t e  r e q u i r e m e n t  for t h e r a p e u t i c  e q u i v -  
a l e n c e  was i n c l u d e d  i n  t h e  IFB. Westwood a l s o  o b j e c t s  t o  
t h e  VA c a n c e l i n g  IFB M5-56-83 a n d  s t a t e s  t h a t  t h e  a c t i o n  was 
p r e j u d i c i a l  t o  i t  s i n c e  i t s  p r i c e s  h a d  b e e n  e x p o s e d .  B i d s  
o n  IFB M5-34-84 were o p e n e d  a t  1 0 ~ 3 0  a . m . ,  F e b r u a r y  1 ,  
1984.  We r e c e i v e d  W e s t w o o d ' s  p r o t e s t  on March  9 ,  1984.  

W e s t w o o d ' s  p r o t e s t  o f  t h e  d e l e t i o n  o f  t h e  s a l i e n t  
c h a r a c t e r i s t i c  u n d e r  I F B  M5-34-84 c o n c e r n s  a n  a l l e g e d  i m p r o -  
p r i e t y  in t h e  s o l i c i t a t i o n .  U n d e r  o u r  B i d  P r o t e s t  P ro -  
c e d u r e s ,  4 C.F.R. § 2 1 . 2 ( b ) ( l )  ( 1 9 8 3 ) ,  s u c h  p r o t e s t s  m u s t  be 
f i l e d  p r i o r  t o  b i d  o p e n i n g .  S i n c e  W e s t w o o d ' s  p r o t e s t  was 
n o t  f i l e d  p r i o r  t o  b i d  o p e n i n g ,  i t  is u n t i m e l y ;  
-* Go ' B-206841,  J u n e  2 2 ,  1 9 8 2 ,  82-1  C . P . D .  616. 
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W e s t w o o d ' s  o b j e c t i o n  t o  t h e  c a n c e l l a t i o n  o f  I F B  
M5-56-83 i s  a l s o  u n t i m e l y .  Westwood w a s  a d v i s e d  o f  t h e  
c a n c e l l a t i o n  by l e t t e r  d a t e d  O c t o b e r  31, 1 9 8 3 ,  f r o m  t h e  VA. 
However ,  W e s t w o o d ' s  p r o t e s t  was n o t  f i l e d  ( i . e . ,  r e c e i v e d )  
w i t h  o u r  O f f i c e  u n t i l  March  9 ,  1984 .  S e c t i o n  2 1 . . 2 ( b ) ( 2 )  
( 1 9 8 3 )  o f  o u r  B i d  P r o t e s t  P r o c e d u r e s  r e q u i r e s  p r o t e s t s  t o  be  
f i l e d  w i t h  o u r  O f f i c e  n o t  l a t e r  t h a n  10 w o r k i n g  d a y s  a f t e r  
t h e  b a s i s  f o r  p r o t e s t  i s  known or s h o u l d  h a v e  b e e n  known. 

A l t h o u g h  Westwood s t a t e s  t h a t  i t  w a s  u n a w a r e  o f  o u r  
r e g u l a t i o n s  r e g a r d i n g  t h e  t i m e l i n e s s  of  p r o t e s t s ,  t h i s  d o e s  
n o t  p r o v i d e  a b a s i s  f o r  o u r  O f f i c e  t o  w a i v e  o u r  p r o c e d u r e s  
b e c a u s e  b i d d e r s  a r e  o n  c o n s t r u c t i v e  n o t i c e  o f  o u r  B i d  P r o -  
t e s t  P r o c e d u r e s  s i n c e  t h e y  a r e  p u b l i s h e d  i n  t h e  F e d e r a l  
R e g i s t e r  a n d  t h e  Code  o f  F e d e r a l  R e g u l a t i o n s .  S e e  K e n ' s  
T r a s h  R e m o v a l  S e r v i c e  - R e c o n s i d e r a t i o n ,  B-213715.2, 
F e b .  28, 1 9 8 4 ,  84 -1  C.P.D. 1 247. 
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The p r o t e s t  i s  d i s m i s s e d .  
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